Eastern region: operational guidance on high needs placements and funding across local authority (LA) boundaries
Context
1. The intention of this guidance is to promote communication and cooperation between local authorities. It is not a blanket policy, and individual cases will always be subject to factors external to the region, e.g. parental preference, statutory timescales and SEND tribunal rulings. 

2. In applying the guidance LAs need to comply with the legal requirements. In particular:

· Section 38(2)(b)(ii) of the Children and Family Act (CFA) 2014 giving parents and young people the right to request any type of school listed in section 38(3) of the Act
· Section 39(4) CFA 2014 setting out the only reasons why a request for a school can be refused which are:
· the setting is unsuitable for the age, ability, aptitude or special educational needs (SEN) of your child or young person
· the attendance of your child or young person would be incompatible with the provision of efficient education for others, or
· the attendance of your child or young person would be incompatible with the efficient use of resources.
This guidance does not constitute legal advice and individual LAs should still consult their legal advisers on any particular issue where required.
3. LAs need to bear in mind case law in relation to agreeing to meeting the preferences of parents. Some Upper Tribunal and High Court decisions are helpfully summarised with links to the full court judgement on the IPSEA website:

· When an LA can refuse to name a school of college because it is incompatible with the efficient education of others
· When an LA can refuse to name a school or college because it is incompatible with the efficient use of resources
There is also a more recent case OO and BO v London Borough Bexley: [2023] UKUT 223 (AAC) - GOV.UK (www.gov.uk). The High Court considered whether attendance of a child at a special school requested by parents would be incompatible with the provision of efficient education for others as set on the Children and Families Act 2014 (s39(4)(b)(i)). The High Court held that the test in s39(4)(b)(i) is a sophisticated one, requiring: 
· a degree of precision and/or detail as to which children would be affected?
· was the standard of their education currently at, or above, the “efficient education” standard?
· what effect the child’s attendance would have on the standard of those other children’s education, and, if the effect was to reduce it below the “efficient education” standard, was that inevitable? 
In this case, there were insufficient findings of fact and/or reasons given to explain why admission of this child would be incompatible with the provision of efficient education of others.
4. In implementing this guidance, officers will seek to make phone contact with colleagues in other authorities to discuss any issues or disagreements arising from any aspect of the placement. Officers will follow statutory requirements as set out in the 2015 SEND Code of Practice, respecting children, young people’s and parents’ rights and upholding the principle of equitable distribution of funding.
5. The DfE High Needs Funding Operational Guidance does encourage a collaborative approach, e.g. when a student attends an FE college in a neighbouring LA: 

“The commissioning local authority (the local authority in which the student is ordinarily resident) needs to have notified the college directly that the student has high needs and have agreed top-up funding. The provider local authority (if not commissioning the place) and ESFA do not need to be involved in these conversations. However, we would encourage neighbouring local authorities to collaborate on the special provision required for their students. This includes cooperation on associated commissioning arrangements and top-up funding levels.” (Section 9.3,6 in the 2024-25 guidance)

The term ‘provider authority’ is used in this guidance, as in the DfE operational guidance, to identify the LA area in which the educational establishment is located. ‘Commissioning authority’ is the DfE term for what is regarded as the ‘placing LA’ in this document. 

6. Regional LAs will therefore share with each other relevant information about placements in special schools, mainstream specialist provisions and general FE colleges. This could include details of matrix or banding descriptors and admissions guidance. Top up funding levels could also be made available.
Schools only
7. If an LA is consulting with any type of mainstream or special school (including free schools and academies where the provider LA manages the admissions) in a neighbouring authority for a specialist placement, it will copy in the provider LA. While the SEND Code of Practice requires LA to consult another LA if it proposes to name a maintained schools in that LA’s area, there is no requirement to do so in the case of academy schools. 

8. In cases where an academy is named, individual LAs may want to check that sharing personal information contained in the draft EHCP with another LA is covered by the privacy notice form signed by parents, so that such sharing of information is consistent with sound GDPR arrangements. (Some LAs also ask for renewal of consent in their annual review form.) 

9. If approached by a neighbouring local authority about the placement of a child, the school where the LA manages its admissions will be asked to check that the placing LA has included the provider LA in the circulation of papers, and refer to the provider LA if that has not happened. This will be done as far as an LA is able to encourage individual schools to do.

10. The provider LA will consider the referral, perhaps at its own relevant panel [footnoteRef:1], against any admissions/ placement guidance and feedback its recommendation to the LA making the referral and to the school approached. When officers are seeking placement in a neighbouring local authority, they will pay due regard to the admissions guidance and the types of special education needs it is set up to meet with regard to its specialist provision. [1:   The frequency of panel meetings varies between LAs, although it is mostly weekly; further detail is included in the table at the end of this document on pages 4-5. Some LAs have in place or are trialling special school placement panels, which would typically meet less frequently (every 3 or 4 weeks). Other LAs have an annual or termly admissions panel meeting with their local special schools, including a meeting in January to review all the consultations for placement starting the following academic year. This can be supplemented by regular communication between the special school and gatekeeper/ link SEND officer to monitor availability and individual placements.] 


11. With reference to its decision-making arrangements in the previous paragraph, the provider LA will pay regard to the legal test of whether an LA can rebut the parental request, i.e. if a placement in the school is: 

(i) unsuitable to the child’s age, ability, aptitude or SEN, or 
(ii) incompatible with the provision of the efficient education of others, or the efficient use of resources (s.39(4) CFA 2014)

The provider LA will also comply with statutory arrangements and processes, e.g. to meet consultation responses timescales. If the provider LA has recommended that the parent’s preference is not met it must give a written explanation justifying the s39(4) rebuttal of the parental preference taking account of relevant case law .This can be used by the placing LA to feedback to parents and potentially use for dispute resolution. 

12. A template is attached at the end of this document (appendix 1) which can be used when the ‘no’ recommendation is expected to be contentious; it should not be routinely used for all cross-LA border placements, and its use has to be compatible with statutory timescales. The template provides a framework to support communications and collaboration between LAs, giving clarity about who is doing/has done what.

13. The placing LA will pay due regard to the response of the senior local authority officer where the specialist setting is located and consider whether the representations made would meet the criteria for refusing the parent’s request established by case law. 

14. If the matter is referred to a judicial alternative dispute resolution (JADR) then the placing authority will use representation from the school and providing Local Authority in the discussions. The placing LA could make a request for the provider LA officer to attend the JADR. If the placing LA feels the judge’s view is not sufficiently based on case law, it can consider whether to take the matter to a full tribunal where relevant witnesses can be called.

15. If a placing LA agrees not to name a school for reasons set out in section 39 of the C&F Act 2014, particularly related to its physical capacity safely to admit more pupils, then the provider LA will support it in any subsequent tribunal appeal. This might involve contributing to a witness statement provided by the school giving evidence that an additional placement would be ”incompatible with the provision of the efficient education of others, or the efficient use of resources” (s.39(4) CFA 2014)..

16. If the placement is made, the top up payment is either made by the placing LA to the school directly or through some other administrative arrangement agreed with the provider LA. It is the normal expectation that the top up level will be in line with that set by the school’s provider LA.

17. Where a provider local authority uses an average top up level for all placements in a specialist setting, rather than a banding system or level calculated individually for each child, there could be discussion between the school and placing LA about the appropriate top up level for an individual child or young person whose needs might be different from the ‘average’ for that type of setting, either lower or higher. 

18.  In some instances, it may be necessary to consider a higher top up because the child or young person may need to receive a higher level of support than normally expected to prevent their admission being incompatible with the provision of efficient education to others. 
Schools and FE colleges
19. There is not the expectation that an OLA child or young person will be automatically identified in the highest band by the receiving school or college. The placing LA will negotiate with the school or college with reference to any banding descriptors developed by the provider LA.

20. The placing LA will make arrangements for and fund any individual therapy (normally provided by NHS, through a different ICB, or additionally commissioned) and/or specialist teacher input required for a child. The setting may ask for confirmation of that in writing as part of its response to the consultation on placement. 

21. Responsibility for additional place funding rests with the provider LA, should they deem that additional place funding is required, up to the beginning of the next financial year for that type of institution. For the first year this would not necessarily be the full £10,000 to a special school or £6,000 to a mainstream specialist setting or FE college; the provider LA and school could negotiate an agreed amount of marginal funding in line with the additional costs of that placement. (Some LAs have an agreement with their special schools about place funding over the agreed number, e.g. in one LA the additional £10,000 place funding applies when numbers go 3% over the agreed number, or in another LA it applies when more than 6 places higher.)

22. The provider LA would receive funding in subsequent years for this placement above agreed number through the net import/export adjustment to its high needs block allocation, which operates on a lagged basis.  It should also be included in the place number planning process for the following academic year, as set out in the High Needs Funding Operational Guidance issued by the DfE each year. Please refer to most recent High needs place change process: 2025 to 2026 academic year - GOV.UK

23. The provider LA will ensure that the commissioned place number set each year takes account of the latest information and demand from other LAs as well as from its own area. This will include taking account of the physical capacity of establishments to provide suitable and efficient education. 

24. The setting will advise the provider LA of other local authority children in attendance and share information about any potential leavers or joiners, including those on an assessment placement. Officers will follow each other LA’s ‘Child missing in education’ policy.

25. When discussing placements across LA boundaries, particularly when they are complex or negotiations are stuck, LA officers will refer to a list of current contact officers maintained by the region (usually one person per LA in the interests of consistency of communication and approach). The list is attached as appendix 2.









































Appendix 1
Template for potential use when Provider LA’s recommendation is ‘no’ to a specialist placement in its geographical area. 
This form would initially be completed by either LA and then would become a shared document with further information added by each as required and appropriate. This form could be used where the provider authority is able to evidence that:
i. naming the school would be incompatible with the efficient education of others, and/or
ii. the school requested is unsuitable for the age, ability, aptitude or special educational needs of the child or young person concerned 
As well as a format for sharing information, it is a prompt for communication and collaborative casework between LAs.
To be completed initially by placing LA (i.e. where the child or young person is ordinarily resident)
	Provider LA 
(officer contact name)
	

	Placing LA
(officer contact name)
	

	Name of child or young person 
(date of birth) 

	

	Is this a parental request?	

	

	Name of setting requested

	

	Is it the nearest suitable setting?

	

	Have you consulted with the setting? If so, what was the response?
	

	Have the parents appealed to tribunal? If so, is there a date for the JADR or hearing?
	

	What level of top up funding is given?

	

	Is therapy provision specified?

	

	Is social care provision specified?
	

	Travel: any details about the distance, journey time and cost
	

	Anything else?

	



To be completed initially by the provider LA (i.e. where the educational establishment is located)
	Have you been in contact with the setting? If so, what response or information do you have from them?
	

	Have you had contact with the other LA yet? What has been shared or agreed between you?
	

	What is the cost of a placement at this setting?
	This would principally be the top up funding, but helpful to capture the additional place cost in the first year, and anything else

	Is the school or other institution requested unsuitable for the age, ability, aptitude or special educational needs of the child or young person concerned? Please outline the reasons and any evidence for this view
	

	Would the attendance of the child or young person at the requested school or other institution be incompatible with
the provision of efficient education for others (i.e. the children or young people with whom the child or young person with an EHC plan would be likely to come into contact on a regular day-to-day basis)?
Please outline the reasons and any evidence for this view
	

	Would the attendance of the child or young person at the requested school or other institution be incompatible with
the efficient use of resources?
Please outline the reasons and any evidence for this view
	This is for the judgement of the placing LA, but the provider LA may have a view or any information to contribute which would be helpful to the placing LA

	What evidence is there that there are no reasonable steps that the setting could take to prevent that incompatibility with the efficient education for others and/or the efficient use of resources?
	

	Anything else?

	



Date of initial completion of form: …………………………………………..






































Appendix 2
LA contact officers (as of November 2024)

	Local authority
(panel frequency)

	Name(s) of link officer(s)

	Contact details (email and phone)

	Bedford Borough
(fortnightly)
	Michelle Docking

	Michelle.Docking@bedford.gov.uk 
01234 228458 


	Cambridgeshire
(weekly and 3-weekly)

	Katy Blessett 

Rachael Tomlin 
	Katy.Blessett@cambridgeshire.gov.uk 

Rachael.Tomlin@cambridgeshire.gov.uk 01480 372213


	Central Beds
(fortnightly)

	Joe Watts

	Joe.Watts@centralbedfordshire.gov.uk 
0300 300 4734


	Essex
(weekly local panels and monthly for complex cases)
	
	

	Mid Essex – Catherine Wallis 
North Essex – Sarahe Harris 
West Essex – Jenni Scarborough 
South Essex – Cathy Gregory 

	Catherine.Wallis@essex.gov.uk 
07809 314706
sarahe.harris@essex.gov.uk
0333 013 4464
jenni.scarborough@essex.gov.uk
0333 013 9911
cathy.gregory@essex.gov.uk
0333 013 4736

	Hertfordshire (monthly for specialist provision)

	Hilary Evans
	Hilary.Evans@hertfordshire.gov.uk 
01442 453300


	Luton
(fortnightly)
	Lisa Ellis


Hazel Stewart (school-age) 

Subrina Dobey
(post-16)
	lisa.ellis@luton.gov.uk
01582 548114/ 07593 519761

hazel.stewart@luton.gov.uk 
07783 811738

subrina.dobey@luton.gov.uk 
07708492816


	Norfolk
(termly for special school admission following the normal 15 days consultation at the time) 

	Kim Breen


Nicki Rider
	kim.breen@norfolk.gov.uk 
01603 307702

Nicki.Rider@norfolk.gov.uk 

	Peterborough 
(fortnightly)

	Katie Barnett

	Katie.Barnett@peterborough.gov.uk 01733 863932


	Southend
(weekly)

	Tanya Slessor
	TanyaSlessor@southend.gov.uk 
01702 215745 


	Suffolk
(weekly)
	Fran Alexander


Lucy Jacobs


Joy Settle
(HNF) 

	Francesca.Alexander@suffolk.gov.uk 01473 260753

lucy.jacobs@suffolk.gov.uk 
01473263643 

joy.settle@suffolk.gov.uk 


	Thurrock
(weekly)

	Gwen Trapp

	gtrapp@thurrock.gov.uk 
01375 652555 ext 67814
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